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Evan A. Nelson
Direct Dial: 612.672.8396
Direct Fax: 612.642.8396
evan.nelson@maslon.com

November 11, 2019

Via E-filing and hand delivery

The Honorable John H. Guthmann
Ramsey County District Court
1470 Ramsey County Courthouse
15 Kellogg Boulevard West

St. Paul, MN 55102

Re: In the Matter of ... Proposed Northmet Project St. Louis County Hoyt Lakes and
Babbitt Minnesota, Ramsey County Court File No. 62-cv-19-4626

Dear Judge Guthmann:

Pursuant to Minn. R. Gen. Prac. 115.04(d), Relators request the Court order MPCA produce the
following: (1) two documents Michael Schmidt created on the ground that Relators are
substantially justified and hardship would result if the documents are withheld; (2) documents
MPCA withheld on attorney-client privilege and/or attorney work product grounds where the
documents lack the indicia of privilege or were provided to third parties.! In addition, Relators
request the Court require a forensic search for Assistant Commissioner Shannon Lotthammer,
Commissioner John Linc Stine, and Mining Sector Director Ann Foss’s electronic documents
during the PolyMet NPDES permitting process.

Relators conferred with MPCA counsel and resolved a number of discovery issues.”> The
documents Relators request are needed for “full disclosure of the relevant information” to
determine alleged procedural irregularities. (Rule 16 Hr’g (“Hr’g”) Tr. 56:15-17, Aug. 7, 2019).
As the Court explained, “[t]he concern here isn’t with what was made public. It’s what wasn’t
made public.” (/d. at 56:23-24).

! The parties continue to discuss these privilege claims. (See Ex. A). Relators provided MPCA
with a spreadsheet identifying challenges to claimed privilege in MPCA’s privilege log. These
issues are briefly summarized, since the parties may yet need the Court’s direction to compel
production of documents.

2 Relators’ and MPCA counsel conferred pursuant to Minn. R. Gen. Prac. 115.10, on November

11, 2019 and resolved several questions as reflected in Relators’ November 11, 2019 letter to
MPCA Counsel. (See Ex. A).
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1. Relators have substantial need and justification for production of two 2018
documents withheld by MPCA.

Relators have substantial need and justification for production of two 2018 documents MPCA
seeks to withhold under attorney-client and attorney-work-product privilege, and undue hardship
would result without production, since equivalent materials are not otherwise available. Minn. R.
Civ. P. 26.02(d); State ex rel. Humphrey v. Phillip Morris, 606 N.W.2d 676 (Minn. App. 2000).
Mr. Schmidt wrote MPCA privilege log Doc. No. 301 on April 17, 2018 to memorialize the April
5, 2018 call when EPA comments were read to MPCA. It is undisputed that both Mr. Schmidt and
Stephanie Handeland discarded their handwritten notes from the April 5, 2018 call with EPA, and
that if Richard Clark took any such notes, he no longer has them.> MPCA claims that there was
nothing new in the comments EPA read,® but there are no documents other than Mr. Schmidt’s
withheld summary that memorializes what MPCA heard and understood when EPA’s comments
on the draft PolyMet NPDES permit were read to MPCA on the phone April 5, 2018.

Mr. Schmidt wrote Doc. No. 302 on September 27, 2018, which appears to memorialize the
September 25-26, 2018 meetings with EPA, the content of which is disputed. Although
handwritten notes from Ms. Handeland reflect that EPA remained concerned about the lack of
water quality-based effluent limits (“WQBELSs”) after the September 2018 meetings,’ Jeff Udd
categorically denied that EPA had concerns about WQBELs after September 26, 2018.°
Mr. Schmidt’s April and September 2018 contemporaneous written summaries are needed to
determine alleged procedural irregularities, and Relators would suffer hardship were they not
produced.

2. Relators request a forensic search of MPCA electronic files.

Relators specifically sought information that had been electronically stored “at any time” and
regardless of whether the information had been “erased.” (Relators Req. Produc. Docs. MPCA
Y H, Aug. 21, 2019 (Ex. E)). Such production is permitted under Minn. R. Civ. P. 34.01(1)(A). /d.
(allowing production of “any designated documents or electronically stored information [which
can be obtained] through detection devices into reasonably usable form” (emphasis added)).

MPCA has since testified that some of this information was deleted, or that MPCA no longer
“possesses” it. Documents produced or identified for former Assistant Commissioner Shannon
Lotthammer, Commissioner John Linc Stine, and Mining Sector Director Ann Foss from July 11,
2016 through December 20, 2018 are incomplete. Ms. Lotthammer “regularly managed [her]

3 Declaration of Michael Schmidt (“Schmidt Decl.”) 99 19-21, June 12, 2019 (RELATORS
_0063880); Stephanie Handeland Dep. Tr. 15:6-8, 13-21 (Ex. B); Richard Clark Dep. Tr. 15:12-
19 (Ex. C).

* See, e.g., Schmidt Decl. § 10; Declaration of Jeff Udd (“Udd Decl”) q 10, June 12, 2019
(RELATORS 0063895).

3 See, e.g., RELATORS 0062786-93.
6 Jeff Udd Dep. Tr. 13:13-14:10 (Ex. D).
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emails and [the March 13, 2018 email to EPA] was deleted.”” MPCA has produced few documents
involving Ms. Lotthammer prior to 2019 and even fewer involving Mr. Stine. Files from EPA
under the Freedom of Information Act include documents still missing from MPCA’s production
for both Ms. Lotthammer and Mr. Stine.® MPCA has also stated it has not retained any responsive
documents prepared or kept by Ms. Foss.” Such documents must be retained under Chapters 13
and 15, of the Minnesota Statutes and when litigation is anticipated.

MPCA has the capacity to store information on and retrieve information from servers. MPCA has
not done such a search, and therefore has not complied with Relators’ request to search for
electronically stored information, including information deleted by any individual user. It is a
“well accepted proposition that deleted computer files, whether they be e-mails or otherwise, are
discoverable.” Antioch Co. v. Scrapbook Borders, Inc., 210 F.R.D. 645, 652 (D. Minn. 2002)
(granting motion to compel production of “computer equipment for purposes of investigation,
copying, imaging, and interrogation, by a Court-appointed computer forensics expert”); see also
Deluxe Fin. Servs., LLC v. Shaw, No. 16-CV-3065, 2017 WL 10505352, at *1 (D. Minn. Feb. 9,
2017) (granting motion to compel forensic inspection of work computer for files that may have
been accessed and/or deleted despite earlier search conducted by company).'® The Court should
order MPCA to perform a thorough search of not only of computers used by Ms. Lotthammer, Mr.
Stine, and Ms. Foss from July 2016 through December 2018 but also of MPCA servers.

3. Claims of privilege under discussion with MPCA

MPCA has claimed attorney work product and attorney-client privilege for documents neither
shown to be written nor received by counsel, documents shared with third parties EPA and
PolyMet, MPCA staff communications merely copying Mr. Schmidt, and documents including
Mr. Schmidt when he was no longer employed by MPCA and was the only attorney on the
document. These documents are not subject to privilege. Kobluk v. Univ. of Minnesota, 574
N.W.2d 436, 441 (Minn. 1998). Relators’ counsel and counsel for MPCA have negotiated in good
faith thus far, and Relators expect to continue discussions on documents that Relators have
identified that lack the indicia for attorney work product or attorney-client privilege. Relators do
not waive their objections to MPCA discovery deficiencies and will be prepared at the November
13, 2019 conference to support our request for an order compelling production if the parties are
still unable to resolve their differences.

Based on the foregoing, Relators ask the Court to order that MPCA produce Mr. Schmidt’s April
17, 2018 and September 27, 2018 summaries and documents not properly covered by privilege,
and require that MPCA search its servers and individual computers for PolyMet NPDES permit
documents involving Ms. Lotthammer, Mr. Stine and Ms. Foss from July 2016 through December
2018.

"MPCA Dep. Tr. 11:9-11 (Ex. E).

8 RELATORS 0064191-203.

® MPCA Dep. at 19:23-20:3.

19 A courtesy copy of this case is attached as Exhibit F.
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Respectfully Submitted,

MASLON LLP

/s/ Evan A. Nelson

Filed in District Court
State of Minnesota
11/11/2019 6:34 PM

JUST CHANGE LAW OFFICES

/s/ Paula Maccabee

WILLIAM Z. PENTELOVITCH (#0085078)
MARGARET S. BROWNELL (#0307324)
EVAN A. NELSON (#0398639)

90 South Seventh Street

3300 Wells Fargo Center

Minneapolis, MN 55402-4140

Phone: (612) 672-8200

Email: bill.pentelovitch@maslon.com
margo.brownell@maslon.com
evan.nelson@maslon.com

MINNESOTA CENTER FOR
ENVIRONMENTAL ADVOCACY

/s/ Elise L. Larson

ELISE L. LARSON (#0393069)
KEVIN REUTHER (#0266255)
1919 University Avenue West
Saint Paul, MN 55105

Phone: (651) 223-5969

Email: elarson@mncenter.org
kreuther@mncenter.org

NILAN JOHNSON LEWIS PA

/s/ Daniel Q. Poretti

DANIEL Q. PORETTI (#185152)
MATTHEW C. MURPHY (#0391948)
120 South Sixth Street, Suite 400
Minneapolis, MN 55402-4501

Phone: (612) 305-7500

Email: dporetti@nilanjohnson.com
mmurphy@nilanjohnson.com

Attorneys for Relators Center for Biological
Diversity, Friends of the Boundary Waters
Wilderness, and Minnesota Center for
Environmental Advocacy

cc: Counsel of record (via Odyssey)

PAULA G. MACCABEE (#0129550)
1961 Selby Avenue

Saint Paul, MN 55104

Phone: (651) 646-8890

Email: pmaccabee@justchangelaw.com

Attorneys for Relator WaterLegacy

FOND DU LAC BAND OF LAKE
SUPERIOR CHIPPEWA

/s/ Sean W. Copeland

SEAN W. COPELAND (#0387142)
1720 Big Lake Road

Cloquet, MN 55720

Phone: (218) 878-2607

Email: seancopeland@fdlrez.com

VANESSA L. RAY-HODGE (pro hac vice)
500 Marquette Avenue, NW., Suite 660
Albuquerque, NM 897102

Phone: (505) 247-0147

Email: vrayhodge@abqgsonosky.com

MATTHEW L. MURDOCK (pro hac vice)
1425 K Street N.W., Suite 600
Washington, D.C. 20005

Phone: (202) 682-0240

Email: mmurdock@sonosky.com

Attorneys for Relators Fond du Lac Band of
Lake Superior Chippewa
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MASLON

Evan A. Nelson
Direct Dial: 612.672.8396
Direct Fax: 612.642.8396
evan.nelson@maslon.com

November 11, 2019

Via Email

John Martin

Holland & Hart LLP

901 K Street, N.W., Suite 850
Washington, DC 20001
jemartin@hollandhart.com

Re: November 11, 2019 Meet and Confer, In re Proposed Northmet Project
Court File No. 62-cv-19-4626

Counsel:

Thank you for the productive meet and confer this morning. Below, we memorialize our discussion
regarding the discovery issues Relators raised in their Nov. 5, 2019 email and clarified on Nov. 8.

1. MPCA’s identification of documents produced in response to RFPs

MPCA agreed that it will provide Relators a document identifying by Bates number for each RFP
the documents MPCA has produced. MPCA expects to complete this task by Nov.15. Relators
will let MPCA know if any delay in completing this categorization is problematic.

2. Omission of Keetac documents

MPCA cited Keetac in response to MPCA Written Deposition Question (“Question”) 5 and Depo.
Exhibit 4, yet produced no documents showing EPA had commented on the Keetac proposed final
NPDES permit. Relators requested relevant documents or clarification that Keetac is not
responsive. MPCA will determine if there are responsive documents and inform Relators.

3. Omission of documents responsive to Written Deposition Question 14

MPCA clarified that it produced all documents responsive to Written Deposition Question
(“Question”) 14 and that its identification of responses to RFPs by Bates number would include
documents responsive to Question 14.

4. Deliberative privilege

MPCA agreed to forego a claim of deliberative process for its responses to Relators’ RFPs,
including supplementation. When asked whether MPCA would claim deliberative privilege if
documents were released due to a forensic search, MPCA responded that if future documents are
discovered related to Relators’ set of RFPs, MPCA will not claim deliberative process privilege.
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5. AWP/ACP—no identified attorney

Relators identified documents where MPCA has claimed attorney work product (“AWP”) or
attorney-client privilege (“ACP”) where no attorney is identified. MPCA said it would be inclined
to produce documents if no attorney was identified or directed the preparation. Relators agreed
that, based on the information they have, some documents may need to be produced and others
may require a more detailed privilege log. Relators agreed to identify disputed documents, and
MPCA stated it does not intend to claim attorney work product in a way that doesn’t apply.

6. AWP/ACP—third parties

Relators explained that there are documents where MPCA claims AWP or ACP where third parties
were included in the communication, including: (1) Doc. Nos. 595 and 596 authored by EPA
attorney Barbara Wester; (2) Doc. No. 160 authored by Richard Clark and sent to EPA attorney
Mark Ackerman; and (3) Doc. Nos. 614 and 618 sent to PolyMet lawyers. Relators agreed to
identify disputed documents, and MPCA agreed to take a look at these documents.

7. AWP/ACP—Mike Schmidt

Relators explained that there are two categories of documents regarding Mr. Schmidt that Relators
believe must be disclosed: (1) documents between MPCA staff members where Mr. Schmidt is
merely cc’d; and (2) emails between Schmidt and non-attorney MPCA staff after Mr. Schmidt left
MPCA on February 1, 2019. Relators agreed to identify disputed documents, and MPCA agreed
to take a look at these documents.

8. Substantial need for two documents

Relators agreed that Doc. Nos. 301 and 302 on MPCA’s privilege log were Mr. Schmidt’s AWP
and stated that they believed there is a substantial need and justification for their disclosure. The
parties agreed on the scope of the argument, but disagreed on its resolution. MPCA agreed that,
upon seeing Relators’ letter, it would seriously consider whether MPCA is obligated to produce
the documents.

9. Forensic search for documents

Relators clarified their request that MPCA conduct a forensic search of servers as well as
computers for documents involving Ms. Lotthammer, Mr. Stine and Ms. Foss. MPCA opposed the
request and stated that MPCA had done a “reasonable” search of Ms. Lotthammer’s computer.
MPCA didn’t answer Relators’ question about whether MPCA had placed a litigation hold on
documents. The parties did not reach agreement on this issue and agreed that it would be submitted
to the Court.

In conclusion, Relators request that MPCA inform us by close of business on Tuesday on the issues
where MPCA was either going to search for documents (#2) or review documents and issues (#5
through #8). The most efficient way to proceed would be if MPCA would identify which
documents it agrees to produce, which documents MPCA has decided it will not produce absent
Court direction, and which documents require further discussion or delineation of privilege. Thank
you again for a productive meeting.
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